

















18. The “Jessica Lunsford Act’s” integrated framework of statutes controls the
activities of sexual predators, including where they will be permitted to reside. These
requirements are extensive and represent the Florida Legislature’s coordinated and uniform
statewide strategy to deal with “[r]epeat sexual offenders, sexual offenders who use physical
violence, and sexual offenders who prey on children ...” Fla. Stat. § 775.21(3).

19.  The Florida Legislature has similarly enacted a series of statutes that tightly
regulate the activities of released sexual offenders. Through Fla. Stat. § 943.0435, the
Iegisiatﬁm enacted registration requirements for sexual offenders, reporting requirements,
and release of information into the public record, much as the “Jessica Lunsford Act”
requires for sexual predators. Like the comprehensive scheme for sexual predators, this
statute mandates a detailed and comprehensive strategy for achieving the legislature’s
statewide goal of protecting children from sexual offenders.

20.  Fla. Stat. § 948.03 provides that conditions of probation in Florida are to be
determined by the courts, and include remaining within a specified place, and permitting
probation officers visit the offender “at his or her home or elsewhere.”

21.  Sex offender probation is more stringent than non-sex offender probation: “[s]ex
offender probation” or “sex offender community control” means “a form of intensive
supervision, with or without electronic monitoring, which emphasizes treatment and
supervision of a sex offender in accordance with an individualized treatment plan
administered by an officer who has a restricted caseload and specialized training.” An
officer who supervises an offender placed on sex offender probation or sex offender
community control “must meet as necessary with a treatment provider and polygraph

examiner to develop and implement the supervision and treatment plan, if a treatment



provider and polygraph examiner specially trained in the treatment and monitoring of sex

offenders are reasonably available.” Fla. Stat. §§ 948.001(10), 948.30; see also § 948.061.

22.

Additionally, Plaintiffs and other convicted sex offenders are prohibited from

“living within 1,000 feet of a school, day care center, park, playground, or other place where

children regularly congregate” if their victim was under age eighteen. Fla. Stat. § 948.30(1)

(b).

23,

Plaintiffs must also comply with, infer alia, the following:

a mandatory curfew from 10 p.m. to 6 a.m.;

. active participation in and successful completion of a sex offender treatment

program;

a prohibition on working for pay oras a volunteer at any place where children
regularly congregate, including, but not limited to, schools, day care centers,
parks, playgrounds, pet stores, libraties, zoos, theme parks, and malls;

. a prohibition on viewing, accessing, owning, or possessing any obscene,

pornographic, or sexually stimulating visual or auditory material, including
telephone, electronic media, computer programs, or computer services;

a requirement to submit a specimen of blood or other approved biological
specimen to the FDLE, to be registered with the DNA data bank;

submission to warrantless searches by their probation officers of their persons,
residences, or vehicles;

. participation at least annually in polygraph examinations to obtain information

necessary for risk management and treatment and to reduce their denial
mechanisms;

. maintenance of a driving Jog and a prohibition against driving a motor vehicle

alone without the prior approval of their probation officers;

a prohibition against obtaining or using a post office box without the prior
approval of their probation officers

electronic monitoring when deemed necessary by the community control or
probation officers and their supervisors, and ordered by the court at the
recommendation of the DOC.

See Fla. Stat. § 948.30.

24,

As part of the State scheme for regulating sex offenders, Fla. Stat. § 947.1405

imposes strict terms of supervision on sex offenders on conditional release supervision.

These terms include “a prohibition on living within 1,000 feet of a school, day care center,



park, playground, designated public schoo! bus stop, or other place where children regularly
congregate”; mandatory sex offender treatment; electronic monitoring; driving and
employment restrictions; and a prohibition on having contact with children. Fla. Stat. §
947.1405 (T)(a). °

25.  Fla. Stat. § 943.043, Florida Statutes, requires the FDLE to provide a statewide
toll free phone number and a searchable database available on-line to allow the public access
to information about both sexual predators and sexual offenders. See

hitp://www.fdle.state.fl.us/. Governmental agencies are required to search these records prior

to making hiring decisions or accepting volunteers for work at “at any park, playground, day
care center, or other place where children regularly congregate.” Fla. Stat. § 943.0431. These
records must also be searched when anyone is placed on misdemeanor probation. Fla. Stat. §
943.04352.

96.  The Florida Legislature enacted an even more stringent statutory framework for
predators who are found to present an unacceptable risk of reoffending: civil commitment of
sexually violent predators after completion of their incarceration. Sections 394.910 through
394.931, Florida Statutes, the “Jimmy Ryce Act,” mandate civil commitment of certain
dangerous sex offenders and predators when they are coming to the end of a prison senfence.
The act constructs an elaborate procedure for determining which of those sex offenders and
predators present the greatest danger to the public and provides for their continued
confinement until such time, if ever, that the risk of harm may be reduced.

97.  Thus Florida’s “Jessica Lunsford Act,” which governs sexual predators, and other

statutory sections governing sexual offenders, provide a detailed, extensive and

3 Neither Exile nor Bloom is on conditional release.
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comprehensive statutory statewide scheme for the regulation, rehabilitation and safe

reintegration into society of sexual offenders and predators.

V. THE COUNTY’S ORDINANCE IMPERMISSIBLY
INVADES THE STATE’S EXTENSIVE REGULATION,
REHABILITATION AND SAFE REINTEGRATION OF SEX
OFFENDERS INTO SOCIETY.

28.  Notwithstanding ‘the State’s comprehensive regulation of convicted sex offenders
and sexual predators, on November 15, 2005 Miami-Dade County passed its own Sexual
Offender Residency Restriction, contained in Article XVII of the Miami-Dade County Code,
entitled “The Miami-Dade Coﬁnty Sexual Offender and Sexual Predator Ordinance,” which
more than doubled the exclusionary zone from the State’s 1,000 foot uniform zone to 2,500
feet from any school. The Ordinance does not distinguish between sexual predators and
sexual offenders, and unlike the State’s extensive regulatory scheme, does not ftreat
differently the varying danger levels of offenders. The Ordinance provides:

Sec. 21-281. Sexual Offender and Sexual Predator Residence Prohibition; Penalties.

(a) It is unlawful for any person who has been convicted of a
violation of Sections 794.011 (sexual battery), 800.04 (lewd and
lascivious acts on/in presence of persons under age 16), 827.071
(sexual performance by a child) or 847.0145 (selling or buying of
minors for portrayal in sexually explicit conduct), Florida Statutes, or
a similar law of another jurisdiction, in which the victim of the
offense was less than sixteen (16) years of age, to reside within 2,500
feet of any school.

(b) The 2,500 foot distance shall be measured in a straight line from
the outer boundary of the real property that comprises a sexual
offender’s or sexual predator’s residence to the nearest boundary line
of the real property that comprises a school. The distance may not be
measured by a pedestrian route or automobile route, but instead as the
shortest straight line distance between the two points.

(c) Penalties. A person who violates section 21-281 (a) herein shall
be punished by a fine not to exceed $1,000.00 or imprisonment in the
County jail for not more than 364 days or by both such fine and
imprisonment.
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78.  The Ordinance, which applies “to incorporated and unincorporated areas”
preempted less restrictive residency restrictions that might have been enacted by the
County’s constituent municipalities and permitted its municipalities to opt out of having any
restrictions; but, at the same time, it expressly invited its constituent municipalities to “adopt
more restrictive requirements.” Ord. 211-279(a).
20.  The Ordinance unreasonably burdens Plaintiffs” ability to find lawful housing in
that, as the Secretary of the DOC recognizes:
Using the 1,000 ft criteria, most of the sex offenders living under the
Julia Tuttle Causeway would be able to find a place to live in
accordance with state law. However, because the county ordinance
has extended the distance to 2,500 feet, these offenders have no other
options for housing other than living under the Causeway.

Ex. A.

30.  Research studies show that housing instability is a consistent and robust indicator
of absconding, probation violation, and recidivism for criminal offenders in general and sex
offenders specifically. Homeless sex offenders tend not to report detailed information about
how they can be contacted or where they stay during the day, or who helps meet their
survival needs. Public notification is also more difficult when a sex offender or sexual
predator doés not have a fixed address.*

31,  Upon information and belief, DOC officers who oversee released sex offenders
and sexual predators are tasked with checking dozens of residences to determine if those

dwellings comply with the Ordinance, only to find that the only available residence within

Miami-Dade County is the shantytown.

4 Those offenders, like Plaintiffs, who live in the shantytown, do not have access to electrical
outlets to recharge their GPS monitors, which require daily and extensive recharging.
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32.  Upon information and belief, the Ordinance strains law enforcement officials®
resources in the performance of their duties relating to sex offenders’ and predators’
registration and notification procedures.

33.  The Ordinance is thus antithetical to well-established goals of probation, and
furthermore, places untenable burdens on both DOC officers and law enforcement officers
who track, monitor, supervise and otherwise regulate Plaintiffs and their activities.

34.  Accordingly, the Ordinance impermissibly interferes with the State of Florida’s
comprehensive statutory regulation qf Plaintiffs and impedes fulfillment of the State’s
objectives of regulation, rehabilitation and safe reintegration of sex offenders into society.

COUNT1
Declaratory Relief on the Grounds of Preemption

35.  Based on the Florida legislative scheme and the facts alleged as set forth in
Paragraphs 1- 34, Plaintiffs are entitled to a declaratory judgment that Miami-Dade County’s
Sexual Offender and Sexual Predator Ordinance, Art. XVII, Ord. 21-277 through 21-284 is
preempted by the Florida Legislature’s exhaustive scheme for regulating released convicted
sex offenders and sexual predators.

36. There is a bona fide, actual, present practical need for a declaration that Miami-
Dade County’s Sexual Offender and Sexual Predator Ordinance, Art. XVII, Ord. 21-277
through 21-284 is preempted by State law, as it impermissibly interferes with the State’s
ability to regulate, rehabilitate and safely reintegrate Plaintiffs into society.

37.  Accordingly, Plaintiffs respectfully request entry of a declaratory judgment that

Miami-Dade County’s Sexual Offender and Sexual Predator Ordinance, Art. XVII, Ord. 21-
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277 through 21-284 is preempted by Florida’s extensive and comprehensive statutory
scheme.
COUNTII
Injunctive Relief on the Grounds of Preemption

38.  Based on the Florida legislative scheme and the facts alleged as set forth in
Paragraphs 1 through 34, Plaintiffs are entitled to a judgment enjoining enforcement of
Miami-Dade County’s Sexual Offender and Sexual Predator Ordinance, Art. XVII, Ord. 21-
277 through 21-284 on the grounds of preemption.

39.  Plaintiffs have a clear legal right to injunctive relief, as Miami-Dade County’s
Sexual Offender and Sexual Predator Ordinance, Art. XVII, Ord. 21-277 through 21-284
unduly burdens their ability to obtain housing in Miami-Dade County and thereby obstructs
and frustrates the objectives of the Florida Legislature and impermissibly interferes with the
State’s ability to regulate, rehabilitate and safely reintegrate Plaintiffs into society.

40.  Plaintiffs have no adequate remedy at law.

41.  Plaintiffs are subject to irreparable injury and will remain subject to irreparable
injury if enforcement of the Ordinance is not enjoined as Plaintiffs will be compelled to
remain in the shantytown on pain of violation of probation and re-incarceration should they
violate the Ordinance.

42.  The equities favor Plaintiffs and will advance the State’s ability to regulate,
rehabilitate and safely reintegrate Plaintiffs into society.

43.  Enjoining enforcement of the Ordinance will serve the public interest, as it will
enable the State to efficiently execute its scheme to track, monitor, supervise, regulate,

rehabilitate and safely reintegrate Plaintiffs into society.
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44,  Accordingly, Plaintiffs respectfully request that this Court enjoin enforcement of
Miami-Dade County’s Sexual Offender and Sexual Predator Ordinance, Art. XVII, Ord. 21-
277 through 21-284, as preempted by Florida’s extensive and comprehensive statutory
scheme.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs BRYAN A. EXILE and ELLIOTT M. BLOOM respectfully
request that this Court:

A. Declare that the State of Florida’s extensive and comprehensive regulation of sex
offenders and sexual predators preempts Miami-Dade County’s Sexual Offender and Sexual
Predator Ordinance, Art. XVII, Ord. 21-277 through 21-284, as the State’s regulation of
sexual offenders and predators precludes any entity but the State of Florida from regulating
the field.

B. Enjoin Miami-Dade County from enforcing its Sexual Offender and Sexual
Predator Ordinance, Art. XVII, Ord. 21-277 through 21-284, as the State’s extensive and
comprehensive regulation of sexual offenders precludes any entity but the State of Florida

from regulating the field.
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C. Order such other and further relief as is necessary and equitable.
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