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' \QC\VO JUDICIAL

IN THE DISTRICT COURT OF

HARRIS COUNTY, TEXAS

PLAINTIFF’S ORIGINAL PETITION

Flaintiff, Paul McKim ("McKim™), submits this Original Petition against Defendants

Nasser Kazemin-y; Otto Candies, Jt.; John Hudgens; DCC Ventures, LLC; Otto Candies, LLC,

NJK Holding Corporation; Otto Candies, IIT; John Ellingboe; D

aniel Erickson; Larry Lening; Jr.;

Bruce C. Gilman; Eugene DePalma; and Wade Abadie, Ir. (collectively “Defendants™) and

Nominal Defendants Deep Marine Holdings, Inc.,'and Deep Marine Technology, Incorporated.
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NATURE OF THE ACTION

The issues row before the court arise at the interssction of four principles of American
taw and society. The first principle is that where carporate governance is concemed, three of the
most vital elements are honesty, trust and accountability. The second principlt_e, a corollary of
the first, is that the fiduciary duties of those in charge of corporate governance cannot be
delegated or disregarded without consequence. The third principle, and one that is .a hallmark in
the laws of every state throughout the nation, is that employees in a corlﬁoratidn should never be - -
forced or coerced into committing acts that are illegal, oppressive or frauc_-iulent.. The fouﬂ
principle, while perhaps not the stuff of statutes, is the aphorism “miight makes right,” which |
reflects society’s view that right and wrong are often determined by power and money.

From Abscam to Adelphia, for many vears American principles of corporéte governance
have been disregarded in the .name of “might makes right.” And from Pete Williams to‘ David
lDt.lrenberger, political alchemy involving business, power and money has proven not to be so
rare. But rare is the occasicin when a pe;'son, such as Sherron Watkins at Emron, stands up
against oppression and wrongdoing. Where Deep Marine I-Ioldings; Inc. (“DMH”) and Deep
Marine Technologies, Incorporated (“DMT”) are concerned, Panl McKim is that person. Mr.
McKim has consistently stood up against the wrongful acts of those in control of DMH and
DMT when they acted in a manner that was illegal, oppressive or fraudulent, and resulted in the _
corporate assets of DMH and DMT being misapplied or wasted.

This lawsuit is in response to and defense of claims first made against DMH, DMT, Mr.
McKim and certain of the Defendants, pursuant to a written demand for monetary or non-
monetary relief made by some shareholders of DMH and former shareholders of DMT on or

about October 10, 2008 (the “Claims™). The Claims were made against Mr. McKim and others
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in their capacities as employees. directors and officers of DMH and DMT. Siace the date of the
Claims, Mr. McKim kas been engaged in an investigation of the Claims, and has taken no action
or failed to tale any requirsd action that would prejudice the rights of DMH, DMT or himseif
with respect to the Claims. This lawsuit is alsc a sharehoider's derivative action brought in
defense of the Claims and fc;)r the benefit of rominat defendants DMH and DMT. This lawsuit is
also an individual suit by Paul McKim in defense of the Claims against certain members of the
DMH’s and DMT’s Board of Directors, execﬁtivc officers, and controlling sharcholders. This
lawsuit is also an ind-ividuai suit by Paul McKim prﬁsecuting wrongs against him as an officer,
board member, and sharcholdéi- of DMH and DMT. It séeks to remedy Defendants’ breaches of
fiduciary duties, fraud, unjust enrichment, conspiracy, knowing interference with fiduciary
duties, aiding and abetting breaches bf fiduciary duties, neglect, errors, misstatements,
misleading statements, omissioné and other acts in violation of laws dealing with the 6pcration
and govermnance of DMH and it§ wholly owned subsidiary, DMT.
DISCOVERY

Plaintiff requests tha£ discovery be conducted pursuant to Texas Rule of Civil Procedure

190.4—Level 3.
PARTIES

Plaintiff, Paul McKim (“Plaintiff™), a Texas resident, was at all relevant times, a
shareholder, Chief Executive Officer, and Director of Nominal Defendants DMH and DMT.

Nominal defendant Deep Marine Holdings, Inc., a Delaware corporation with its
principal executive offices located in Houston, Texas, may be served with process through its

registered agent at The Corporation Trust Company, 1209 Orange Street, Wilmington, DE

19801.
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Nominal defendant Deep Marine Technologies, [ne., a Texas corperation with its
principal exacutive offices located in Houston, Texas, may be servac with process through is
registered agent, John Hudgens, at 20411 Imperial Valley Dr., Houstor, Texas 77086.

Defendant Nasser Kazeminy (“Kazeminy”) is a current sharehelder of DMH, dirsetly and
indirectly, and a former shareholder of DMT , directly and indirectly. Kazeminy s a resident of
Minnesota, and may be served with process at NJK Holding Corporation, 7803 Glémoy Rd,,
#300, Bloomington, MN 55439,

DCC Ventures, LLC (*DCC™), a Nevada limited. liability com;;oar;}', is a current
shareholder of DMH and former shareholder of DMT. bCC has its principal excc;utive offices in
Minneapolis, Minnesota. On October 1, 2008, DCC went into default status with the Secretary
of State of Nevada, and as such is not in good standing as of the dé.te this lawsuit is filed, and has
forfeited its charter in the State-of Nevada. At the time of default and. forfeiture of its ch'a-lrter,
DCC’s registered agent was listed as The Corporation. Trust Company of Nevada, 6100 Neil
Road, Suite 500, Reno, chadé, 89511, and -its officers were listed as Michael T. Davies and
Mohannad Gharib, at 3960 Howard Hughes Parkway; 5™ Floar, Las Vegas, Nevada 89101. DCC
is controlled by Kazeminy. DCC may be served with process through Kazeminy or the
registered agent or officers listed as of the date of its default and forfeiture of its charter in the
State of Nevada.

NJK Holding Corporation (“NJK*), a Minnesota corporation, is controlled by Kazeminy.
NIK has its principal executive offices in Minneapolis, Minnesota. Although registered with the
Minnesota Secretary of State, there is no registered agent listed for NJK. However, the

registered address for NJK in the State of Minnesota is 8500 Normmandale Lake Blvd., #600,
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resident of Flonida ard may be served with process at his smployer, ComVest, at One Clemaris
Strzet, Suite 300, West Palm Beach, Florida 33401,

Defendant John Ellingboe (“Ellingboe”™) is a former member of the Board of Directors of
DMH and DMT, Ellingboe directly participated in the wrongful conduct alleged herein by and
through his invelvemnent as a member of the Board of Directors 6f DMH and DMT. Ellingboe is
a resident of Minnesota and may be served with process at 7123 Tupa Dr., Minneapo.lis_. MN
55439, or at the office of NJK. Holding Corporation, 7803 Glearoy Rd., #300, Blocmington, MIN
55439, which is his current or former employer. o -

Defendant Daniel Erickson (“Erickson”) isa form‘er member of the Board of Directors of
DMH and DMT. Erickson directly particiipated in the wrongful conduct alleged herein by and
through his involvement as a member of the Board of Directors of D\fiH and- DMT. Erickson is
a resident of Minnesota and may er served with process at Deep Marine Technology, Inc., 20411
Jraperial Valley Dr., Houston, Texas 77089, or at the ofﬁ;:e of NJK Holding Corporation, 7803
Glenroy Rd., #300, Bloomington, MN 55439, wﬂich {5 his current or former employer.

Defendant Bruce C. Gilman (“Gilman™) is a rﬂcmber of the Board of Directors and an
employse of DMH and/or DMT. Gilman directly participated in the wrongful conduct alleged
herein by and through his involvement as a merber of the Board of Directors of DMH and
DMT. Gilman is a resident of Texas and may be served with process at 514 Rancho Bauer
Drive, Houston, Texas 77079.

Defendant Eugene DePalma (“DePalma”) is a former member of the Board of Directors
of DMH and DMT. DePalma directly participated in the wrongful conduct alleged herein by and
through his involvement as a member of the Board of Directors of DMH and DMT. DePalma is

a resident of Minnesota and may be served with process at the office of Deep Marine
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Tecarology, [ne., 20411 tmperial Valley Dr., Houston, Texas 77089 or at the office of NIK
Holding Corporation, 7803 Glerroy Rd., #300, Bloomington, M 35439, which is his current of
former employert.

Defendant Wade Abadie, Jr. ("Abadie™) isa former member of the Board of Dirsciors of
DMH and D\fIT Abadie directly participated in the wrongful conduect alleged herein by and
through 'his involvement as a member of the Board of Directors of DMH and DMT. Abadieisa
residént of Texas and may be §erved with process at the office of Deep Marine Technology, Inc.,
2041 1 lmpenal Valley Dr.,, Houston Texas 77089, which is his currest employer.

JURISDICTION AND VENGE

This Couxt has Juns&ctlon over ﬂ'llS matter because the amount in controversy is within
the jurisdictional Yimits of th1s Court and the Defendants are subject to the laws of the State of
Tcxas and subject to the service of process. |

Venue is proper in this Court under TEX. CIv. Prac. & REM. CODE § 15.002(a)(1)
because all or a substantial part of the events or omissions giving rise to the claims occurred in
.Han’is County, Texas.

BACKGROUND

Founded and incorporated in 2001 by Plaintiff Paul McKim, DMT provides
comprehensive subsea services to the offshore oil and gas industry. Since its inception, Mr.
McKim has served as a Director and Chief Executive Officer for DMT. As DMT began to
expand, Mr. McKim sought additional outside capital support to help grow the comp;any. A
number of entities were approached and bought shares in DMT. One of these individuals was

Nasser Kazeminy. The other was Otto Candies, Jr. Kazeminy, along with his co-Defendants,
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disragarded the hest nterests of DMH znd DMT and utitized the companies and their assets a3
their own personal bank accouni.

a. Nasser Kazeminy

Kazeminy, an Iranian businessman who has lived in the United States for 35 years, is the
principal owner and controlling shareh;ﬂd'er of NJK Holding Corporation (“NJK”), a Minnesoia
based investment company. Kazen%iny also owns DCC Ventures, LLC, 2 privately-held
investrnent company located in Minneapolis, Minnesota. '. DCC is a controlling sharehelder of
DMH, and formerly a comrol?.ing shareholder of DMT. In 2004, DCC Ventures invested
approximately $1,000,000.00 in DMT and subsequently increased its ownership to over ten
million shares making it the largest sinéle shareholder. .In addition, Kazeminy personally
purchased over 500,000 shares in DMT. Over time, Kazeminy exerted increasing control over
the Board of Directors and d@y—to—day dperations of DMT. Kazeminy, as a controtling
sharehotder, treated DMT as “his company” and dealt swiftly and harshly with dissenting board
members and executive management.

In June 2006, Kazeminy solidified his strong hold on DMT by forcing DMT into an
Oversight Services Agreement (the “0SA™'. The OSA between DMT and NJK, granted
Kazeminy, by and through his controt of NJK, the putative power to—at his own discretion—
designate advisory, consulting and other services in relation to the day-to-day operations of
DMT. Under the auspices of the OSA and his position as a controlling shareholder, Kazeminy
unilaterally and without authority filled the Board of Directors and senior management with his
own hand-picked individuals—many of whom previously worked directly with or for NJK—

despite the fact that the OSA did not delegate any duties of the Board of Directors to NIK or

) After the formation of DMH, a new Oversight Services Agreement was entered into on May 31, 2008
between DMH and NJK (the “DMH Oversight Agreement”).
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Xazeminy. Morsever aothing 1 the OSa gave MNIE or Kazeminy the nghts afforded the

directors of shareholders of DT, ner did such O8A operate as 2 valid proxy, veting tnist OF
voting agreement.

b. Oe Candies, Jr.

Ott¢ Candies, IT. ("fCandies“) serves as Chairman and Chief Executive V_Ofﬁcer of Otto
Candies, LLC (“Otto”), a Louisiana offshore oil company with more than 100 vessels and
interests in the Gulf of Mexico, Mexico and Central and South America. DMT had deabngs with
Otto going back to 2004;most of which were troubted—but Otlo did not receive shares in DMT
unﬁl 2005 when an interest in DMT was given in exchange for the MV Diamond. With that,
Otto had 2 foothold in DMT and a connection 10 Kazeminy that only grew OVel time. In
November ?_00‘1, Candies and Kazeminy struck 2 deal among themselves that resulted in Otte
Candies; 1LLC receiving an almost twenty percent interest in DMT in exchange for two vessels,
the. MY Agnes and Kelly Ann. With over nir;e million shares in DMH, Otto Candices, LLC has
only a slightly smaller shareholder interest than DCC Ventures and Kazeminy, combined.
| c Deep Marine Holdings, Inc. Resfructziriﬁg

DMT continued t0 operate as an independent corporate entity until May 2007 when the
company underwent a restructuring.  Deep Marine Holdings, Inc., 2 Delaware corporation, was
created and became the sole owner of all outstanding stock of DMT in an exchange transaction.
All assets and operations remain under DMT and four other subsidiaries. DME and DMT now
share the same curreat Board of Dircctors———McKim, Lenig, and Gilman. DMH has no
independent operations or assets S€p arate and aside from those contained within DMT.

The two controlling shateholders—-—Kazeminy and Candies—with the assistance of Co-

Defendants, have continued to disregard the pest interests of pDMH and DMT after the
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pestruciunn and utilze the businesses a3 ihein oWn personal pank accoutt The wiongful
activities range from dishonest 10 possidly criminel, tut all are cuiside tqe duties pwed ¢ 4
corporation by those in charge Defendants misused corporale funds, commitied Wwasts.
wrongfully terminated semior management, disregarded corporate formalities, and committed
-lnumcrous frauds. These actions have resulted I significant damage DMH's finances.
exc_:cutivc structure, and business‘ reputation. |
| FACTUAL ALLEGATIONS

The relationship petween DMT and its coutrolling shareholders — Kazermimny and Candies
— was troubled from the beginmng. in March 2007, howeVer, t;‘ouble escatated. It w.as thn-an that
Mr. McKam and others begat to challenge {ransactions and activities being undertaken ‘t‘:ry or at
the instruction of Kazeminy and Candies. Questioning this authonity, howeVer, was not allowed
and would eventually lead tO the terminationt of several members of senior management a8 well
as the attern Vted put failed ouster of Mr. McKim. Defendants’ wrongful actions are NUNETous
and include the following: .

o Payments 10 Hays Compaties

[n March 2007, Kazeminy began ordering the payment of corporate funds to cornpanies
and individuals who tendered no goods 0T gervices to pMT for the stated purpose of trying to
financially assist United States Senatat Norm Coleman of Minnesota. 1o March 2007, Kazeminy
telephoned B.J. Thomas, then pMT’s Chief Fipancial Officer. In that conversation, Kazeminy
told Mr. Thomas that “U.5. Senators don’t make [expletive deleted]” and that he was going to
find a way 10 8¢t money to United States Genator Norm Coleman of Minnesota and wanted to

utilize DMT i the process. Mr. Thomas latet approached Mr. McKim, asking him whether this

was appropriate and whether they should follow Kazeminy's orders. Mr. McKim told him that it
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was not appropriate, and shortly thersafier he alse soeke with Kazeminy. In his conversation
with Kazeminy, Mr. McKim was informed of the same purpoese as was Mr. Thomas i his
conversation with Kazeminy. In this same conversation, Kazeminy told Mr. McKim that he
[Kazeminy] would make sure there was paperwork to make it appear as though the payments
. were made ir‘:rconneétion with legitimate transactions, explaining fuﬁher that Seﬁafor Coleman’s
wife, Laurie, worked for the Hays Companiss (“Hays™), an insurance broker in Minneapolis, and
that the payments qoul'& be made to Hays for insurance. When Mr. McKim made further
" objections, Kazeminy repcc;itedly threatened to fire Mr. McKim, telling him “this is my
| company” and that he and Mr. Thomas had better follow his orders in paying Hays.
Subsequently, Kazeminy caused Hays to produce a document entitled “Disclosure of Service
Fee” which purpo-rted' to legitimize the basis of the payments to be made to Hays by DMT. After
coercing Mr. McKim into si gning the'Disclosure of Service Fee document, Kazeminy continued
lto make.th.reats, use intimidating tactics and undue influence on Messrs. Thomas and McKim.

In subsequent conversations, Kazeminy threatened Mr. Méij and further coerced him
inlo aj:proving the first monthly payment of $25,000.00 from DMT to Hays. Mr. McKim told
Mr. Thomas and others of his objections to Kazeminy’s demand, and subsequently refused to
approve any further payments. Kazeminy, extremely unhappy with Mr. McKim’s refusal to
approve any additional payments, threatened to terminate Mr. Thomas if he did not continue to
take care of making the payments to Hays. Two additional payments of $25,000 each were made
without Mr. McKim’s approval. DMT received and made payment on three separate invoices
from Hays for “Quarterly Installment of Service Fee” on May 16, 2007, June 1, 2007, and
September 4, 2007. A fourth invoice was received on December 11, 2007. When a fourth

payment of $25,000 was in the process of being made, Mr. McKim found out about it and
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stopped the intemnal process of making the payment. Mr, McKir subsequently discussed this
with Kazeminy, whe again threatenad to terminate Mr. McoKim for his refusal to approve the
Payments, always alluding to the fact that he felt like his integrity was being challenged when
Mr. McKim raised objections to the payments to Hays.

Hays providés risk managément, insurance, and employee beneﬁts. consulting. It is also
the employer of Senator Coleman’s wife, Laurie, who is an aspiring actress and hoIds no
Insurance licenses in the State of Texas. Kazeminy informed \/Icssrs McKim and Thomas that
Hays would funnel the money from DMT to Senator Coleman through the payment of
compensation to his wife, Laurie, and that there was nothing to worry about. Laurie Coleman
never provided any type of services or products to DMT, nor has any other person on behalf of
Hays provided any type of services or products to DMT. Furthermore, at no time has Hays been
licensed fo broker insurance in the State of Texas. An affiliate of Hays previously filed
paperwork with the Secretary of State of Texas to apply for the authority to conduct business in
the State of Texas, listing “insurance brokerage™ as the purpose for the filing. However, such
filing is insufficient by itself to allow a company to broker insurance in the State of Texas. Hays
was not then and is not now licensed with the Texas Department of Insurance. Neither Hays nor
any of its affiliated companies have ever provided any goods or services to DMT. DMT has no
other “service fee™ agreements like this, and has never utilized the services of Hays, despite the
fraudulent paperwork promoted by Kazeminy to ostensibly support some tvpe of transaction
between Hays and DMT. To the contrary, AON Inc., was, and contirues to this day, to provide
for DMT’s insurance, risk management, and employee benefits needs.

Mr. Thomas® successor as chief financial officer of DMT is John Hudgens, an affiliate of

Kazeminy and NJK. Mr. Hudgens was unilaterally hired for this position by Kazeminy, and in
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ad

such capacity tas been essentially a puppet for Kazeminy, ssexing 10 farther Kazeminy's
personal interests by sither aiding and abetting additional wrongdoings or assisting i the cover-
up of past wrongdoiags. On or about August 19, 2008, Mr. Hudgens attempted to hide at least
one invoice by ordering employces of DMT to pull the detail on the Hays payments and delete
such data. from the books and records of DMT. As is di'scussed subsequently in this Petition,
when the putalive counsel for the putative spectal htlgé.tie)n committee for DMT and DMH
provided Mr. McKim with records he requested subsequent to the Claims, the cancelied checks
to Hays, the Hays invoices, and the Aged AP Summary reflecting Mr. Hudgens’ instructions 1o
pull and delete the detail on the Hays account were not provided, due to the fact that they were
either concealed, destroyed or otherwise obstructed. |

b. Payments to Behnaz Ghaufouri

In addition to causing payments to be made tg Hays in exchange for no goods or services,
Kazeminj;f ordered payment be made to one of his relatives, Behnaz Ghaufouri. On June 12,
2008, a $6,000. 00 payment from Deep Manne Techno]ogy, Inc. was made to Ghauf_o-uri in
exchange for no corporate benefit. Defendant Hudgens signed the check.

c Dealings with Otto Candies, LEC

As Kazeminy’s dominance and manipulation of DMH and DMT grew, so did the troubles
with another large shareholder—Otto Candies, LLC and its Chief Executive Officer, Otto
Candies, Jr. Both men—often in concert—acted in their own best interest and not in the interests
of DMH or DMT. Mr. McKim’s dissatisfaction with both of these men grew over time, but his

dealings with Otto first began in 2004.
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£ MYV Mother Therasa

Tn Augnst 2004, DMT entersd in io 2 number of transactions with Oto that resulted in
significant loss and delay to DMT and financial gain to Otie. The first of these transactions, in
August 2004, was the chartering of MV Mother Theresa from Otto. The agreement provided for
a two vear charter with a termination subject to prior written notice. DMT wished to terminate
and provided notice to Otto, but Otto continued to invoice DMT. Otto contends to this day that
DMT owes it an additional $1.2 million dollars even though the contract was terminated
pursuant o the terms of the contract. This type of self-interested dea]_in‘g would continuc
threughout DMT s relationship with Otto. |

2. MV Agnes

In June 2006, DMT leased the MV Agnes from Otio. The rate was to be approximately
$30,000 per day which was to include crew and maintenance. Prior to leasing the vesse], Otto
Candies, Jr. represehted to McKim that the vessel would meet all United St.atcs Coast Guard
requirements to perform dive operations. After DMT took delivery of the vessel, its independent
inspectors revealed that the vessel system did not meet regulations necesse;ry to perform diving
operations. DMT was therefore roquired to invest a significant amount of time and money in
bringing the vessel up to Coast Guard standards, even though Otto had contractually agreed to
supply a sea ready vessel and DMT had paid for the same. Dunng this time, Otto continued to
charge DMT $30,000 per day for the lease despite DMT’s inability to utilize the vessel.

The Agnes continued to have problems through October 2007. DMT sent the MV Agnes
to Boston on a contract of $125,000.00 per day to work for Horizon Offshore. Due to a lack of

maintenance by Otto, the vessel had significant mechanical difficulties and could not be utilized
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for twe months, The delay cost DMWY $7,500,000 @ revenhe, in addition io all the additionai
chargss for Otle during his period.
3 MV Emerald

In May 2007, DMT agreed 1o purchase from Otto the MV Emerald for $22,000,000.C0.
During the one year,build-out_of the V'e;ssel, C;mdie;_ continuously represented that Otto would
provide the necessary crew and maintenance contract for the vessel. Based upon this promise,
DMT secured a contract with BP utilizing the vessel. Otto failed to provide a crew OT to make
the vessel ready by _dea.dlinc. Twao weeks prior to vessel completion, Candies informed McKim |
that he would not provide the crew thus leaving DMT with a contractual obligation with BP and
no way to fulfill it. Mckim was forced to hire other crews. 1n addition, at the time of closing,
Candies informed DMT that the purchése price had been arbitvarily increased by $6,000,000,
without justification or any legal basis. Candies stated that DMT could “take it or leave it,”
disregarding the terms of the pinding contract between DMT and Otto. |

4. MV Diamond

Thereafter, in -Decémber 2007, yet another Otto provided vessel began to cause DMT
problems. These mechanical problems were only compounded by the lack of diligence by Otto’s
repair crews. The MV Diamond inspections revealed the vessel required repairs t¢ the port
propulsion enit and other areas before it could continue to work. For four months the vessel was
unusable. During this time, however, Otto’s maintenance crew was not performing repairs and
was indifferent to the urgency of returning the vessel to work. McKim eventually had Otto’s
crews removed from maintenance. The repair time cost DMT $8,000,000.00 in revenues.

In July 2008, DMT was to be awarded a contract from Technip for the MV Diamond. An

audit of the vessel revealed aver 100 outstanding and unacceptable items. Technip informed
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DT that it would not ecier into a contract withowt comection of tagse iterms and replacement 2t
the Otto Candies Craw. In order to securs the contract, Mckim smmediataly replaced the crew
on the MV Diamond. This action uitimately led to McKim’s attempted ouster from DMH and
DMT.

5. MV Sapphire

In January 2008, oMT purchased an additional vessel from Otto. that was to have a ne;v.'
crane installed. The crane cost $700,000. Rather than provide the purchased crane, Otto
provided it to & DMT competitor to whom Otto also leases other vessels. Another used crane
that was painted to appear new was instead provided. On January -14, 20.08, DMT hired a .
specialized crane service company to inspect and to confirm that the crane was used. When
Candies was informed by McKim about the findings, he stated that it was a “new cranc-—take it
or leave it.”

All of the wrongful dealings with Otto were sanctioned by the Board of Director
Defendants either expressly or by acquiescence resulting in ongoing damage to DMH and/or
DMT. Even in the face of increasing complaints and prétest by Mr. McKim, DMT continued to
deal with Otto at the direction of Kazeminy and with the congent ot acquiescence of other board
memboers, who are Defendants in this lawsuit.

d. Wrongful Bank Tl ransactions

This same attitude bas pervaded numerous wrongful banking and accounting transactions
at the instruction of Kazeminy and Candies. Money has been flowing in and out of DMT’s cash
accounts to and from Otto Candies. The first of these occurred on August 18, 2008 when Otto
Candies, Inc. teansferred two {2) million dollars to the DMT Cash Concentration Account. The

money was then booked at the direction of John Hudgens on the DMT General ledger as a
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omer of DMT. To the

Candiss Custorrer Advance, Otio Candies, kowever, was not a Cust
contrary, it was DMT who purchased goods and services fom Orto,
These “advances” continued on September 9, 2008, when DMT received a $300,000.60

payment from Otto Candies Inc. that wag deposited into the DMT Cash Concentration Account,

Just over a week latet, on September-17, 2008, however, this Money was seemingly returned to

Otto Candies, LLC. On that date, Defendant Hudgens approved a $500,000.00 payment back to
Otto. The payment and subsequent returit of the money had no business purpose and was not in
cormeétion with any proper business transaction.

Thése transactions are for no legitimate purpose and appear to have been undertaken in
order to avoid bank covenants limiting the maximum amount of Joans that DMT can take from

investors. Kazeminy, Hudgens, and Candies, acted in concert to disguise improper cash

advances. These actions created a substantial risk‘ to DMT, DMH and their sharcholders for

possible alIegatiohs of fraud and could significantly impact the Company’s financial stability.

e Failure to Comply with Corporate Formalities ‘

Many of the wrongful acts made the subject of the Claims and this lawsuit were
accomplished through a complete disregard for corporate formalities. Many of the corporate
activities occurred in this fashion. Kazeminy thought of DMH and DMT as “his companies” and
involved only those individuals who he had handpicked in the decision making process. There
were no board meetings—but there were “Nasser Meetings,” which many people regarded as
having the equivalent effect of board meetings. The most recent example occurred at the

October 13, 2008 Special Board Meeting that was called to address the Claims. Upon calling in

to the teleconferenced meeting, Mr. McKim~—Chairman of the Board—Iearned for the first time

that four new board members had been added. Mr. McKim was not notified, did not participate,
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or have epportunity o voie on any of these members——all of wha sunsequentiy resigned after
hearing many of these allegations. Invited to the meeting as a special guest was Otto Candies,
Jr—again without any notice to, comment oI approval sought by, Mr. McKim. At ong point in
the meeting, Defendant Gilman called Kazeminy by name, seexing 1 have him ceafirm his
attendance in al rall call. Kazeminy remained silent.

Furthermore, Kazeminy and other Co-Defendats backdated documents and records of
DMH and DMT to make it appéér as though persons signed particular documents on certain
dates, in an attempt to legitimize various putative actions by the Board of Directors. Fbr
example, resolutions purporting to be valid corporate actions by DMH and DMT were first
circulated and sigﬁed subsequent to. the October 13, 2008 board meeting, but such resolutions
reflected a signature date of October 3, 2008 and a conflicting facsimile transmission date of
October 10, 2008 for Defendant Lenig. These resolutions purperted to aﬁpoint Candies, 111 to
the Board of Directors of DMH and DMT. Evidencing the fact that no board meeting was ever
called to approve those rtesolutions and that such resolutions were improper, Candies, 1II
expressed his surprise at being on the board when he participated' in the October 13, 2008
meeting, Often times, there was no meeting, no notice of a meeting, and the documents did not
reflect all of the signatures required by law. As was the case with most decisions tor DMH and
DMT, Kazeminy made a decision and then found the requisite individuals to execute that
decision——despite the fact that the DMH Oversight Agreement did not grant to NJK or Kazeminy
the right to do anything related to DMT. The DMH Oversight Agreement only covers matters

related to DMH, and the OSA executed for DMT was terminated as a result of the DMH

Owersight Agreement. Thus, even if the OSA and DMH Oversight Agreement were valid, which
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they are not, whosver preparac the DVH Oversight Agreement did nct prepare it in such & way
that gave NJK any pOWeTs OF avthority with regard to DMT.

When a board member of senior management voiced concern or dissent they were
quickly shut out, threatened, and/or terminated. Kazeminy recognized as much in his Juty 30,
2008 memorandum to the DMT employees whén he wrote, as the “controlling shareholder,” that
Odo Candies, Jr., the Board and he, had decided to make some changes. These included
promoting Wade Abadie to Executive Vice President and bringing in Otto Candies’,. Ul to assist
in reviewing the company’s financial structure. On that day; after months of challenging and
fighting with Kazeminy and Candies ﬁver all of their.wrongfﬁl activities, Mr. McKim was
ostensibly promoted to Chairman of the Board of Directors—and attempts werc made to remove
Mr. McKim as Chief Executive Officer. Later thaf same day, Mr. McKim was agked to leave the
business ihat he started and to never return.

CAUSES OF ACTION

e Breach of Fiduciary Duties

The Defendants, by way éf their positions.; as officers, directors, or controlling
shareholders, owed DMT and DMH and sharehelders ihe fiduciary obligations of good faith,
loyalty, and due care and were required to control and manage DMT and DMH in a fair, just,
honest, and equitable manner. Defendants were required to act in the best interests of the
company and its shareholders and not in their own personal interest. The Board Member
Defendants owed DMH, DMT and their shareholders a duty to exercise a high degree of due
care, loyalty, and honest diligence in the management and adrinistration of the affairs of DMH
and DMT, as well as in the use, preservation and fulfillment of its property, assets, and legal

obligations. The Board Defendants knowingly violated their obligations as directors of DMH
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1

and DMT and exhibited an absence of good faith and a disrsgard for the legality of their acilons
ard duties to DME and DMT. The individual Defendanis were aware or shculd have besn
awara of the ongoing and potential damage to DMH and DMT.
The Board Defendants and officers were required to exercise reasonable and prudent
) superviéion over the management, policies, préctices, controls, and financial affairs of DMH and -
DMT. The individual Defendants, by way of their ability to control DMH’s and DMT’S.
) co.rporate .and business affairs, owed DMH, DMT and shareholders the obligations of candor,
fidelity, trust, honesty, and loyalty, and were required to act in a fair, just and equitable m,;mner ‘
in the best interests of DMH, DMT and their shareholders.
The individual Defendants participated in the wrongdoing in order to improperly benefit
.themselves. Such participation included the creating, proposing, authorizing, approving or
acquiescing in the wrongful conduct of Kézcminjf, Otto and the Board members and/or other
officers, most of whom are Defendants in this lawsuit.
The Defendants, either intentionally, or through gl;oss negligence, allowed Kazeminy and

Oito Candies to control DMH and DMT and use the corporate coffers for their own economic

benefit. Specifically, Defendants breached their fiduciary duties by:

1. directing improper payments to Hays for the benefit Senator Norm
Coleman and his spouse for no legitimate business purpose;

2. making improper monetary gifts to Mr. Kazeminy’s relatives;
3. approving wasteful and self-dealing transactions with Otto Candies, LLC;
4, failing to operate in a diligent, honest and prudent manner in compliance

with corporate formalities;

5. directing senior management to commit fraud in negotiating the sale of
assets;
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v aceounting for mocetary advances;

6. accepung and Facdulent

7. terminating  and attempting W0 terminate SENiCT Management who
chalienged these actions in viclation of law.

The Defendants’ foregoing misconduct was not, and could not have been, an exercise of
good faith business judgment. Rather, it was intended to, and did, unduly_beneﬁt Defendants at
the cxpensé of DMH and DMT. . 7‘

As a result of Defendants’ misconduct, DMH and DMT have been damaged financially
and are entitled to a recovéry of monetary q.nd non-monetary relief as a result thereof.

b. Knowingly Pa.r;!icipating ina Bre.ach of Fiduciary Duty

All of the Defendants knew that the officers, board members, and controliing
shareholders hévc fiduciary duties to DMT and DMH. Defendants knowingly participated in the
breach of fiduciary duties by the others when they en g_aged, employed o1 implored them to:

1. direct improper payments to Hays for the benefit Senator Nomm Coleman
and his spouse for no legitimate business purpose;

-

make improper monetary gifts to Mr. Kazeminy’s relatives;

3. approve wasteful and self-dealing transactions with Otto Candies, LLC;

4, fail 1o operate in a diligent, honest and prudent manner in compliance with
corporate formalities;

5. direct senior management (o commit fraud in negotiating the sale of
assets;

6. accept and fraudulently account for monetary advances;

7. terminate and attempt to terminate senior management who challenged

these actions in viclation of law.
On NUMErous 0ccaslons the officers, board members, and controlling shareholders of

DMH and DMT breached their duties and all Defendants knowingly participated in these acts.
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The Defzndants’ conduct was a0k, and could net havs been, a0 evercize of good faith
business judgment. Rather, it was intended tc, and did unduty benefit the personal interests of
Defendants at the expense of DMT and DMH.

As a result of the knowing participation in the preaches of fiduciary duties, DMT and
DMH and shareholders have sustained damages, including, but not iirﬁited to, the loss of funds
as a result of waste and self-dealing. |

I | Conspiracy and/or Aiding and Abetting

The Defendants agreed to and did partic;.ipate \;zirh and/or aided and abetted one another
in a deliberate course of action designed to deliver corporate assets to themselves and/or others.
The Defendants also agreed to and did participate with and/or aided and sbetted one another in a
deliberaté course of action designed to commit fraud on third-parties. |

The Defendants’ conduct was not, and could not h%.we been, an exercise of good faith
business judgment. Rather, it was intended to, and did unduly benefit the personal interests of

Defendants at the expense of DIMH and DMT..

As a result of the conspiracy and/or aiding and abetting in the breaches of fiduciary ‘
duties, DMH, DMT and their shareholders have sustained damages, including, but not limited to,
the loss of funds as a result of waste and self-dealing.

d. Unjust Enrichment

Detendants Otto Candies, Jr. and Otto Candies, LLC were unjustly enriched by theit
receipt of overpayments and undue proceeds that were wrongly paid by DMH and/or DMT. It

would be unconscionable to allow them to retain the benefits of these proceeds at the detriment

of DMH and/or DMT.
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As a resait of this wnjust enrichmeni, DML PMT and sharshelders pavs sustained

Sl
ga

armages, including, but not tmited to, the loss of funds as a rssult of waste and gelf-dealin
e. Appointment of Receiver 10 Operate pMH Pending Derivative Action
Plaintiff asserts that the acts of the Defendants and others in control of DMH ard DMT
are and have been illegal, opprc<51ve or fraudulent and that the corporate assets of DMH and-
DMT have been and continue to be misapplied or wasted. Accordingly, pursuant to Article 7.05
of the Texas Business Cotporation Act and Delaware Chancery Court Rule 149, Plaintiff seeks
the appointment of 2 Receiver for DMH and DMT_pending the outcome of the Claims and this
action, Appointment of a Receiver is the most appropriate non-monetary relief under the
circumstances, and will help the court insure that further wrongdoings are not committed.

DERIVATIVE DEMAND AND W AITING PERIOD EXCUSED

Plaintiff brings this action, in part, derivatively in the right and for the bcncﬁ t of DM
and DMT to redress the Defendants’ wrongful actions.

Plaintiff is an owner of DMH sh;n"cs and was an owner at all times relevant 10 this matter.
Plaintiff was also an OWner of DMT shares and was an owner at all nmes prior to the DMT
restructuning.

Plaintiff will adequately and fairly represent the interests of DMH and DMT and their
shareholders in enforcing and prosecuting their rights.

Plaintiff has not made any demand on the DMH or DMT Board of Directors prior 10
instituting this action against the Defendants. Such demand would be futile because the Boards

of Directors of DMH and DMT are incapable of making an independent and disinterested

decision to institute and vigorously prosecute.
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At tha tme of the Octoper 13, 3008 meeting of the Board, Mr. Mciam was unaware ot
who was on the Board. AS previcusly noted, Candies, I gxpressed sUIPrise when finding out
that he was on the Board. At the October 13, 2008 Board meeting, a total of seven people were
purportedly on ihe Board (McKim, Gilman, Lenig, Erickson, DePalma, Abadie and Candies, III).
Shortly aﬁer:hear'ing the Claims at the bctober 13, 2008 meeting, Defendants DeP aimé., Abadie,
Erickson and Ca_ndies, lIIl “abandoned ship”_ by resigning from the Board of DMH and DMT.

At the ﬁme this action was comménced, the Board consisted of three directors: Gilman,
Lening, and Mci_'(irn. However, consistent with Mr. McKim’s objection at the October 13, 2008
meeting, Gilman and Lening are incapable of independently and disinterestedly defending the
‘Claims. Gilman and Lenig are not independent of disinterested in considering the Claims or in
determining whether & demand to conﬁncncc and vigorously prosecute this action in defense of
the Claims for the following feascns: |

1. Gilman and Lening are both named Defendants in this matter and
participated in or consented to the wrongdoings. AsS named Defendants
they also have a vested interest in the outcome of this matter;

2. Gilman and Lening both have financial interests in DMH in that they both
have cquity options;

Gilman and Lening were invited to join the Board of Directors by
Kazeminy via NJK and, therefore, are beholden to Kazeminy and NJK
and, at worst, not even validly elected members of the Board of Directors;

[ &3]

4. Gilman and Lening continue to sanction the ongoing, wrongful exclusion
of McKim from DMH and DMT affairs, including most recently
approving the appointment of four new board members (all of who have
subsequently resigned) without any notification or consultation with
McKim even though he otill sits as Chairman of the Board and CEO;

5. Lening and his employer the ComVest Group have extensive financial ties
to Nasser Kazeminy and DCC Ventures;

6. Gilman declared to those persoas in attendance at the October 13, 2008

meeting that he only agreed to serve in the roles he was then serving
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pecause nd “had a gun WY heed” at he fime of nis appoiniment,
evidencinZ 2 sroubling level of coercion O Jures: that had accurred in ae

process of his appointment

7. Lenig failed t© disclose the entire extent of his financial and business s

to Kazeminy, and declared that ke had been through situations Tike this

many times tO those persons in attendance at the October 13, 2008

meeting, after which he nominated himself and Gilman. to serve as the

- members of the special litigalion committee (“the SLC™); and

8. Lenig, after failing to disclose the entire extent of s financial and

business ties O Greenberg Traurig (‘“Greenberg”), nominated that law

firm to serve as gpecial counsel to the SLC. :
In addition to the above, Gilman and Lening have vested interests in continuing the status quo at
DMH and DMT, and appeasing K.azeminy.' Moreover, Greenberg has, simultaneously with its
putative gervice as special counsel to the $L.C, been engaged in negotiations with certain
shareholders of pMH for the potential buy-out of their interests all contradiction to
Greenberg’s putative and stated role as @ non-agyocate, truth-finder and fact-finder. The law
firm Winthrop Weinstein even entered the process DY threatening counsel to the shareholders
making the Claims, and then later re-directing all matters related to the potential puy-out of those
same shareholders to Greenberg. There are SO many other business and financial ties 10
Kazeminy that it is next to impossible 10 comprehend the magnitude of the conflicts of interests
and full extent O which Lenig and Gilman and others are incapable of jndependentty and
disinterestedly defending the Claims of considering & demand 10 commence and vigorously
prosecute this action. For that reason, Exhibit Ato this Petition illnstrates the complexity of the
business and financial ties 10 K azeminy. Mr. McKim, as the only member of the Board of

Directors who is not beholden to Kazeminy in some form or fashiom, has been constructively

removed from having any day-to-day jinvolvement with the operations of DMT and the workings
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of DMH, Therefore, anless 2 Receiver and truly indapendert and Jiziateresed gpCs fe rec, 3
continuation of the stams que will ke ineffectual and zllow the wrongful acts o conitnue.

(n addition to the lack of independence and disinterest of the Board Memoer Defendants,
demand is axcused becaust the misconduct complained of could not have been the exercise of
good faith business judgment. The alléga’dons against Defendants are extensive and involve not
only questionable deals and corporate sloppiness, but also dirsct pillaging of the cor.;porate
cofferé and po;sible criminal activities. The practice of paying individuals for no services of
goads, accepling improper customer advances, entering 1180 unprofitable trans_e;.ctions. with
shareholders; failing 0 _rnaintain any COTPOTaLe formalities, and summarily dismissing anyone
who qﬁestions these actions cannot be 2 valid business judgment. 1t npot only cOSts DMH and
PMT millions of dollars in revenues, it alse exposes pMH and DMT to potential liability.

PRAYER

McKim asks that this Court entet judgment in favor of DMH, pMT and Mr. McKim:

A. that Defendants breachcd their fiduciary duties;

B. that Defendants knowingly participated in a breach of fiduciary duties;

C. that Defendants conspired 10 and!or aided and abeited a preach fiduciary
duties;

D. that Defendants were unjustly enriched at 1he gxpense of DMH and DMT;

E. ordering that @ Receiver be appointed 0 oversee DMH and DMT during
the course of this action;

F. appointing persons to @ special litigation comynittee for DMH and pMT
who are not Defendants 0 this action and who are capable of
independently and disinterestedly defending the Claims, OT granting such

authorty © the Receiver,

G. ordering Kazeminy gnd Candies t0 not take any actions that would be
detrimental 1o DMT or DMH, including, But not limiting to changing the

make-up of the Board of Directors;
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H. for reasonable Airormeys 1835 court cC313 and related 2xDensed;

1. for pre-j.udgment and post-judg‘ﬂant interest as permiﬁed by 1aw; and

I for such other relief the Court Jdeems just and equitable under e
circumstances-

Respectﬁﬂly submuitted,

HAYNES AN

Ome Houston Center

1221 McKinney, Suite 2100
Houston, Texas 77010
Telephone: 713.547.251 &
Telecopier: 713 236.5695

ATTORNEYS FOR pAUL MCKIM
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STATE OF TEXAS

Uys WO WO

COUNTY OF HARRIS
Refore me, the undersigned, on this date personaily appeared Pant McKim, who upon his
oath did states

“My name is paul MeKim. am Chief Executive Officer, Chairman of the Board, and
sharcholder of Deep Marine Holdings, Ine. and its wholly owned subsidiary Deep Marine

Technologies, Jacorporated. 1am Over the age of 18 years old, have pevet beon convicted of 8

felony, and am fully competent 10 make this affidavit, 1 have read the Original paiition. The

facts coniained therein are within my personal kno(v!cdge and are trae and cosrect.”

SUBSCRIBED AND SWORN TO BEFORE ME on October 27, 2008
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