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BEFORE THE
DIVISION OF MEDICAL QUALITY
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Second Amended

Accusation Against: Case No. 02-2001-119298
BRIAN ROBERT WEST, M.D. OAH No. N2004080532
P.O. Box 838

Applegate, CA 95703

Physician and Surgeon’s Certificate No.
G65175,

Respondent.

PROPOSED DECISION

This matter came on regularly for hearing before Jaime René Roman, Administrative
Law Judge, Office of Administrative Hearings, in Sacramento, California, on December 2,
2004, May 19 and 20, 2005, and September 8 and 15, 2005.

Mara Faust, Deputy Attorney General, Health Quality Enforcement Section,
Department of Justice, State of California, represented complainant David T. Thomton,

Executive Director of the Medical Board of California.

Nossaman Guthner Knox Elliott, LLP, Attorneys at Law, by Robert J. Sullivan, Esq.,
and Timothy J. Aspinwall, Esq. represented Brian Robert West, M.D. (respondent).

Evidence was received and the matter submitted on September 15, 2005.

FACTUAL FINDINGS

1. Complainant David T. Thomton, Executive Director of the Medical Board of
California (the Board), brought a Second Amended Accusation solely in his official capacity
against respondent.’

' To accommodate a witness, proceedings on the moming of September 15, 2005, occurred in St. Helena, California.



2. On February 21, 1989, the Board issued Physician and Surgeon’s Certificate No.
(65175 to respondent.

3. On November 19, 1987, respondent suffered a misdemeanor criminal conviction,
for driving while having .10 percent of alcohol in his blood, in case number 101 CR304-97, in
the Justice Court of Washoe County, Nevada, by entering a plea of guilty. Respondent
provided a blood specimen. The laboratory test indicated a blood alcohol level of .137 percent.
Respondent was sentenced to a fine, community service and Level I DUT driving school.*

4. On June 18, 2001, respondent suffered a misdemeanor criminal conviction for
driving while under the influence of alcohol (Vehicle Code section 23152, subdivision (a)), in
case number 00F06988, in the Sacramento Superior Court, California, by entering a plea of no
contest. Respondent provided a blood specimen. The laboratory test indicated a blood alcohol
level of .19 percent. Respondent was sentenced to three years informal probation, a fine and
the first offender DUI school.?

5. In June 2001, respondent requested entry into the Board’s Diversion Program.
He signed a Statement of Understanding., The Statement of Understanding provided, inter alia,
that respondent “waive any time-based defense to the filing of charges based on the violations
identified above,’ including laches and any applicable statute of limitations.”

6. Respondent subsequently commenced participation in the Diversion Program
and, in December 2001, executed a Diversion Agreement setting forth the terms and conditions
of his participation. The Agreement provided, inter alia, that respondent:

A. “Abstain from the use of alcohol.”

B. “Immediately report by telephone to [his] Case Manager all ‘slips’ from
total abstinence before confrontation or scientific evidence of use.”

C. “Provide observed biological fluid samples on request.”

D. “Agree to remain in the Program for a period of five years.”

E. “Restrict my practice to two days per week and upon completion of

Phase II treatment, three days per week.”

F. “W1ll not change [his] present place or manner of employment without
prior approval of the Program.”

? The original Accusation was filed against respondent on August 20, 2004.

*> DUI denotes driving under the influence.

* This finding is pursuant to a Stipulation of the parties.

> This finding is pursuant to a Stipulation of the parties.

8 Specifically, this referenced “self-administration of alcohol or drugs per B&P Code section 2239.”




7. Between January 2002 and October 2002, respondent directed his employee and
Office Manager, and Program-approved Worksite Monitor, Karen Valdez,” to under-report the
actual number of hours he worked in his medical office to 24 hours or less per week in her
submission of his work schedule to Diversion.

8. Between October 2002 and March 2003, respondent further directed Ms. Valdez
to under-report the actual number of hours he worked in his medical office to 32 hours or less
per week 1n her submission of his work schedule to Diversion. In addition, Ms. Valdez, at
respondent’s direction, falsified Alcoholics Anonymous sign-in logs to reflect respondent’s
attendance at meetings he had otherwise not attended.

9. Ms. Valdez testified in this proceeding.

A She relates that during the period between January 2002 and March
2003, respondent was on various occasions at his medical office beyond
the restrictions imposed by the Diversion Program. She admitted that
although he was at his office in excess of the number of hours she
reported to the Board, his actual patient contact did not exceed the
Board imposed period limitations.

B. Ms. Valdez, during her employment with respondent, to include the
period between March 2002 and March 2003, was aware that
respondent drank “after hours.” She, on occasion, observed respondent
displaying the signs of prior evenings’ alcohol use. She recalls
respondent occasionally commenting on his prior evening’s drinking to
her. Ms. Valdez also testified that she never observed respondent
impaired by alcohol when engaged in the treatment and care of patients.

10.  On April 5, 2003, respondent authored a letter to the Diversion Program. In his
letter, he reported being “clean and sober since April 30, 2002.” Having completed the various
terms and conditions of his more recent DUI conviction, and engaged in closing his practice,
respondent was actively seeking an appointment into the United States Air Force. The USAF
accession board was to convene on April 15, 2003,

11.  In June 2003, respondent completed the Betty Ford Clinic. He continued to hold
April 30, 2002, as his sobriety date.

12. On August 11, 2003, having been approved for an active duty commission in the
United States Air Force, respondent provided a “letter of specifics” to the Diversion Program
relating to his Air Force accession. He related in his letter that his “acceptance of a commission

7 Respondent actively sought the appointment of Ms, Valdez as “the best person” to serve as his “office-based
manager.” He claimed in a letter to his Diversion Case Manager, “She sees me, knows me, and has a vested interest
in maintaining my sobriety as well as my long-term practice of medicine.” Ms. Valdez, an employee of respondent
between October 1999 and March 2003, was found credible.



has been thoroughly discussed in Diversion group, and all are strongly supportive.”
Referencing limited civilian opportunities available to him, respondent found “few other
options to remain an operating plastic surgeon.”

13.  The Diversion Evaluation Committee met and discussed respondent’s desire to
obtain a commission in the Air Force. Linda Choate, LCSW, Program Administrator,
Diversion Program, testified, “At the end of that meeting, he was not — he was told that he
shouldn’t enter the military without approval. But he was not told, because I remember the
discussion — there were those that were championing that he be told not to go at all. And the
committee’s recommendation was not that he be told no immediately, right now, absolutely, but
that he be told that you can’t go in without approval, because they wanted to explore this issue
of could he simultaneously meet all the requirements of the diversion program, and fulfill his
obligations to the military. So that’s where we left it. That he was to stay in contact with his
case manager, and his case manager would have facilitated that approval — that permission
getting prior to entering the military.”

14.  On August 12, 2003, respondent was appointed as an officer in the United States
Air Force. On August 18, 2003, respondent received active duty orders requiring him to report
for duty at the Officer Training School, Maxwell Air Force Base, Montgomery, Alabama no
later than 2:00 p.m., August 25,2003. His voluntary active duty service is currently, unless
otherwise extended, for a period of 48 months.

15. The Commuttee never approved respondent’s accession into the Air Force.

16. On November 14, 2003, respondent sent a letter to the Diversion Program
advising that he was “now a Major in the United States Air Force Medical Corps.” He repeated
that his sobriety date remained April 30, 2002. He requested that his urine testing and diversion
meetings be reduced.

17.  OnDecember 26, 2003, respondent provided a urine specimen. The laboratory
test indicated positive for Ethanol by GC at 26 mg/dL.?

18.  Earlier on December 26, 2003, respondent had stopped on his way home to buy
gas. Purchasing two large cans (48 ounces) of Heineken, he consumed them in a McDonald’s
parking lot. He then drove home. He was subsequently contacted and directed to provide a
urine specimen. He complied. He did not inform his Case Manager that he had consumed
alcohol. When informed of the laboratory test which was positive for alcohol (Finding 17),
respondent denied drinking. He subsequently admitted his consumption of beer and cited
numerous stressors in his life. In a lengthy January 16, 2004 letter to the Diversion Program,
respondent “confessed” to his December 26, 2003 ingestion and disclosed a litany of issues
revolving around hospital credentialing, malpractice lawsuits, bankruptcy complications, family
stress, and his diversion performance. Acknowledging his positive urine test, he characterized
his ingestion as a “relapse.”

® This finding is pursuant to a Stipulation of the parties.



19.  On March 6, 2004, respondent provided a urine specimen. The laboratory test
indicated positive for Ethanol by GC at 75 mg/dL.’

20.  Earlier on March 6, 2004, respondent claimed his wife’s dog had attacked a cat.
(Going to a vet, he reportedly stopped on his return home. At the stop respondent purchased and
drank two large cans of beer (48 ounces). On March 14, 2004, respondent reported stress
surrounding some court cases. He went to a store, purchased two large beers (48 ounces), and
consumed them.

21.  OnMarch 15, 2004, respondent provided a urine specimen. The laboratory test
indicated positive for ethylglucuronide by LC/MS/MS at 92018 ng/mL."

22.  On April 4, 2004, respondent provided a urine specimen. The laboratory test
indicated positive for ethylglucuronide by LC/MS/MS at 1000 ng/mL."

23.  Respondent did not report his relapse following each ingestion of beer. When
confronted by his Case Manager of the positive tests from the March 15 and April 4, 2004
specimens, respondent admitted an ingestion for the March 15 test; but denied any drinking for
the April 4 test.

24.  OnMarch 16, 2004, respondent was telephonically advised that the Diversion
Evaluation Committee (the Committee) recommended inpatient treatment for respondent.
Respondent was advised that the following programs were approved: Farley, COPAC, or the
Meadows. The Committee had also determined that if respondent did not enter inpatient
treatment by April 19, 2004, he would be terminated from the Diversion Program. Inpatient
treatment was considered to involve a 90-day in residence program.

25.  OnApril 15,2004, Ms. Choate sent a letter confirming the Committee’s
direction that respondent enter inpatient treatment by April 19, 2004. Respondent, an active
duty member of the United States Air Force was unable to secure the leave necessary to attend
a 90-day inpatient program and accordingly did not enter such program and, with the prior
approval of the Committee, was terminated from the Program on April 20, 2004.

26.  Factors concerning the credibility of evidence are contained, in part, at Evidence
Code sections 412, 780, 786, 790 and 791. When applied to the evidence herein, the
undersigned concludes, on balance, that respondent has violated provisions of the Medical
Practice Act. What is further established, even without respondent’s self-admission, 1s that he
is an alcoholic. His DUI convictions, multiple positive urine specimens for alcohol,
deceptions (including efforts to dilute his urine), manipulations of others, reliance upon
confidentiality or privacy to preclude professional understanding of his program progress,
sobriety dates followed by relapses, program participation followed by yet another program

® This finding is pursuant to a Stipulation of the parties.
1 This finding is pursnant to a Stipulation of the parties.
' This finding is pursuant to a Stipulation of the partics.



following still further relapse, demonstrate that he is a physician who has been long and
chronically impaired by alcohol.

Circumstances in Aggravation
27.  Respondent has engaged in several and varied deceptive acts.

28.  Respondent used his position as employer to persuade Ms. Valdez to falsify
records submitted to the Diversion Program.

Circumstances in Mitigation

‘ 29.  Respondent obtained Penal Code section 1203.4 relief for his California
conviction.

30.  Respondent’s support system comprises his wife who has demonstrated an
abiding interest in maintaining her husband’s sobriety. She was present throughout these
proceedings.

31.  No evidence has been presented that respondent harmed any patient as aresult of
his alcoholism.

32. Respondent, having obtained leave from the United States Air Force,
‘successfully completed the St. Helena 28-day inpatient treatment program on June 10, 2005.
His St. Helena program participation was preceded, supplemented, and succeeded by
participation in the Breining Institute program. In addition, respondent, having gained
particular insight and the import of his alcoholism on his domestic life, his professional life, and
his health, now regularly and voluntarily participates in Alcoholics Anonymous, and a church
group that focuses on the recovery of alcoholics.

33.  Respondent points to a April 2005 as his new sobriety date in.

34.  Respondent, age 45, seeks to maintain his medical licensure, practice his skills as
a plastic surgeon, focus on his family, pursue opportunities within the United States Air Force,
and distance himself from his alcoholism and its prior effects on his life, his profession, his
peers, his family, and his friends. In short, respondent is focused on his recovery. He seeks the
Board’s support. Respondent, although demonstrating a strong aversion to the Diversion
Program, will submit to the Program’s requirements if ordered to participate in the Program."

'2 Respondent’s aversion arises from various reasons. Respondent, an Air Force officer, claims the Program is too
bureaucratic and less than diligent in approving vacation, or changes in employment. The Program’s new director
candidly acknowledged and apologized for the Program’s prior shortcomings but attested to its revised approach and
structure. Further, were respondent ordered into the Program, the Program would accept him and atterpt to
coordinate his active duty employment and restrictions with Program requirements to facilitate his rehabilitation.



Costs Findings

35.  Complainant has incurred reasonable costs of $34,185.86" for the
Investigation, prosecution and enforcement of this matter.

LEGAL CONCLUSIONS

L. Complainant alleges that respondent is subject to discipline pursuant to Business
and Professions Code section 2239, subdivision (a) for alcohol related convictions.

The first alcohol related conviction suffered by respondent occurred in November 1997.
The second alcohol related conviction suffered by respondent occurred in June 2001.

Business and Professions Code section 2230.5, subdivision (a) provides, in pertinent
part, that an “accusation filed against a licensee shall be filed within three years after the board,
or a division thereof, discovers the act or omission alleged as the ground for disciplinary action,
or within seven years after the act or omussion alleged as the ground for disciplinary action
occurs, whichever occurs first.”

In June 2001, respondent voluntarily applied for admission into the Board’s Diversion
Program. In April 2004, respondent was terminated from the Diversion Program. In August
2004, the Accusation was filed. Accordingly, at the time of his application into Diversion,
respondent’s 1997 Nevada conviction was four years old, his 2001 California conviction was
less than a month. And at the time of the filing of the accusation herein, respondent’s 1997
conviction was six years, nine months old; while the 2001 conviction was three years, two
months old.

Respondent claims each conviction is subject to dismissal pursuant to Business and
Professions Code section 2230.5, subdivision (a).

Section 2230.5 provides two limitation periods. The first involves a period of three
years. The second involves a period of seven years. The latter is inapposite in this proceeding.

Turning therefore to the limitation period applicable herein, the three-year period 1s
subject to a triggering condition; namely, when did “the board, or a division thereof, discover
the act or omission alleged as the ground for disciplinary action.” In the instant matter,
respondent has referenced an investigative report that reveals a Board investigator’s knowledge
of the 1997 conviction and the 2001 conviction’s underlying events as early as July 30, 2000.
Applying the provisions of section 2230.5, respondent argues that each conviction must be

'* This matter has had a tortured legal and factual history that has extended over several months and years. The
Attorney General’s costs amounted to $21,962. Investigative costs rose to $5,833.68. Expert reviewer fees
amounted to $6,390.18.



dismissed because the filing of the accusation occurred more than three years after Board
acquired discovery.

Complainant counters that respondent’s execution of his time-based waiver incident to
his Diversion Program application tolls the applicable limitation periods. It has been
established that between June 2001 and April 2004, respondent was a Diversion Program
participant. -

Respondent replies that his time-based waiver to the allegations pertaining to Business
and Professions Code section 2239 is ineffective. Respondent errs.

It 1s fundamental that a “party to a contract may waive the running of the statute of
limitation by express agreement.”"* Respondent was a self-initiated applicant for Diversion.
Not unlike penal substance abusers who seek the salutary benefits of Penal Code section 1000,
respondent’s successful termination from Diversion would ordinarily forestall the filing of an
accusation for conduct otherwise subject to a disciplinary proceeding pursuant to Government
Code section 11503."* Voluntary participation in either the Board’s Diversion Program or a
penal diversion program functions to stay pending matters.'® In the instant case, respondent
self-disclosed his self-administration of alcohol or drugs in violation of Business and
Professions Code section 2239. Having waived his time-based defense, the Board took no
formal disciplinary action, and respondent submitted himself to the Diversion Program.
Respondent’s motion to dismiss each conviction pursuant to Business and Professions Code
section 2230.5 is denied.

Respondent next submits that his time-based waiver is ineffective because the Board’s
waiver is not predicated on any statutory or regulatory authority and constitutes therefore an
underground regulation subject to unenforceability pursuant to Government Code section
11340.5, subdivision (a).

Business and Professions Code section 2340 specifically sets forth a “legislative
intent” to impose upon the Board “ways and means to identify and rehabilitate physicians and
surgeons with impairment due to abuse of dangerous drugs or alcohol” so that they “may be
treated and returned to the practice of medicine in a manner which will not endanger the
public health and safety.” To that end, the Board, and in particular the Division of Medical
Quality (the Division), established the Diversion Program. The Division is vested with
establishing “criteria for the acceptance™ of physicians and surgeons in the diversion
program.'’

It has been demonstrated that at the time of his voluntary application into the
Diversion Program, respondent was “under current investigation™ as a result of his alcohol-

' County of Santa Clara v. Vargas (1977) 71 Cal. App. 3d 510, 520; see also Code of Civil Procedure section
360.5.

' Business and Professions Code section 2350.5, subdivision (g).

' Business and Professions Code section 2350.5, subdivision (d).

' Business and Professions Code section 2350, subdivision (a).




related convictions. Business and Professions Code section 2350, subdivision (b), provides
in pertinent part that “the division may require any physician and surgeon who requests
participation under those circumstances to execute a statement of understanding in which the
physician and surgeon agrees that violations of this chapter or other statutes that would
otherwise be the basis for discipline may nevertheless be prosecuted should the physician and
surgeon be terminated from the program for failure to comply with program requirements.”
Further, section 2350, subdivision (g)(1) sets forth, “Successful completion shall be
determined by the program manager and shall include, at a minimum, three years during
which the physician and surgeon has remained free from the use of drugs or alcohol and
adopted a lifestyle to maintain a state of sobriety.”

When these provisions are read together with the limitation period set forth in
Business and Professions Code section 2230.5, it becomes readily apparent the Legislature
did not preclude prosecution of one who fails diversion for violations of the Medical Practice
Act that occur beyond the three-year limitation. It cannot therefore be concluded that a time-
based waiver is proscribed or an underground regulation as contemplated by the Legislature
in Government Code section 11340.5, subdivision (a). The effect of the time-based waiver
provides a more cogent notice to the applying physician and surgeon. Accordingly,
respondent’s argument fails.

Respondent further submits that the Board’s insistence that he participate in an in-
patient treatment program functioned to breach its Diversion Program Agreement with
respondent and thereby rendered his waiver invalid. The express language of Business and
Professions Code section 2350.5, subdivision (g)(1) sets forth that “successful completion
shall be determined by the program manager”...not the participating physician and surgeon.
Indeed, that section contemplates “a minimum three years” of sobriety. Respondent’s
repeated positive urine samples and alcohol ingestion hardly function to demonstrate an
abuse of discretion by a program manager who concluded that respondent would better
benefit from an in-patient program vis-3-vis the outpatient status respondent submits he
deserved. Respondent’s argument fails.

Respondent further argues that the Board’s termination of respondent from the
Diversion Program without regard to its own procedures also functioned to invalidate his
time-based waiver. Respondent observes that he was improperly terminated from the
Diversion Program by his Program Manager. The Agreement vests termination from the
Program “only” in the Diversion Evaluation Committee. While it is clear that his Program
Manager could properly conclude that he was not successfully completing the Program,'® that
manager lacked any capacity to terminate respondent from the Program. Just as respondent
may waive an applicable statute of limitation by agreement, a program manager may waive
termination authority. Nevertheless the record demonstrates that respondent’s termination
was occasioned not by the Program Manager but, in fact, by the Committee. The Program
Manager was the conduit by which respondent’s termination was communicated.

'* Business and Professions Code section 2350.5, subdivision (g)(1); California Code of Regulations, title 16, section
1357.5.






